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Probating a Will Can Be Expensive, but There Are Ways to Avoid Fees

Using Living Trusts in Your Estate Plan
by Alexandra Armstrong, CFP, and Christopher Rivers, CFP

Longtime BetterInvesting readers will know that I have been
writing this column for many years. In the past, co-authors
have helped me with this task. I’m pleased to announce that
starting with this column, Chris Rivers, who is a principal
of our firm, will add his financial planning expertise to this
column.

L

ast month I wrote about the importance of having a well-drafted, recently reviewed will as the
foundation of an estate plan. Although we think
everyone should have a will, increasingly we’re seeing
many people using trusts as an important part of their
estate planning. In this article, we’ll review how trusts
differ from wills.

Types of Trusts
Trusts are created while you’re alive (inter vivos) or
through your will at death (testamentary). Trusts can be
revocable, where you can change the terms, or irrevocable, where the terms can’t be changed. The most commonly used inter vivos trust is the revocable living trust.
Once you retitle your assets from your name into a revocable trust, they’re removed from the probate estate but
are still included in the taxable estate. Assets transferred
to an irrevocable trust are essentially moved out of both
the probate and the taxable estate; the intention is that
the grantor will be unable to pull back these assets.
Most people choose to establish a revocable living
trust, which allows them the flexibility to change the
trust’s terms and retain control of the assets.
What’s a Living Trust?
A living trust is a legal document that names a trustee (or
trustees) whose job it is to carry out the trust’s terms.
Typically, you’re the trustee of your own trust, thus controlling your assets as long as you’re able. In the trust
document, you name successor trustees who will act
on your behalf should you die or are unable to manage
your assets. These might be family members, friends,
attorneys or trust departments of banks. The trust also
lists your beneficiaries and includes instructions to the
trustee as to how you want your assets managed.
Who Are the Parties Involved?
The “grantor” is the person creating the trust and placing
assets in the trust. The “trustee” is the person or entity
responsible for fulfilling the terms of the trust. A “successor trustee” will serve if the trustee can’t or declines to
serve. The “beneficiaries” are the people or organizations
intended to get financial benefit from the trust.

How Does a Living Trust Work?
Once you set up a living trust, you should retitle your
assets to the trust’s name. For instance, if your brokerage
and checking accounts are held in the name of “Mary
Jones,” they now will be held in the name of “Mary Jones
Living Trust, Mary Jones Trustee under the Trust agreement dated 5/1/18.”
To change the registration of your accounts, you
notify your broker and banker in writing of your desire
to change the title on your accounts and provide them
with a copy of the trust. You then open new accounts in
the name of the trust and transfer your assets from your
existing accounts to the new trust accounts. Although
your account’s title has changed, if you’re the trustee
of your own trust, you can continue to manage your
accounts as you’ve done in the past.
Transferring real estate into the trust’s name can be
more complicated, as some states tax assets when you
change registration. Your lawyer can advise you as to which
assets should be retitled in the trust’s name and which
should not. Although this process may seem obvious,
we’ve found some cases in which our clients have paid
the lawyer to put together the trust but failed to retitle
all their assets into the trust’s name. For a living trust
to work, the assets must be transferred into the trust’s
name.
Advantage of Living Trusts
Why should you bother to set up this second estate-planning document in addition to your will? Here are some
of the key reasons individuals choose to establish a living trust:
n Avoids Expense of Probate. If your assets pass to your
beneficiaries by a will, your estate will have to go through
the probate process. This involves fees that don’t have to
be paid if your assets are titled in the name of a living
trust. These probate fees vary from state to state.
n Avoids Publicity. Without a living trust, your will and
the amount of your estate become a matter of public
record. For those seeking privacy, a living trust offers a
solution.
n Speeds the Distribution of Estate Assets. If you have put
all your assets in the living trust’s name, your asset distribution will be expedited because going through the probate process takes time and costs money. We find this
particularly true when transferring assets in a brokerage
account.
n Helps if You Own Property in Other States. If you own
property in more than one state, the executor of your
estate may be required to open probate administraMay 2018 | BetterInvesting |
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tion in each state where property
is located. If the property is in the
living trust’s name, this problem can
be avoided.
n Avoids Confusion About Whom You
Want to Act on Your Behalf. If you
become incapacitated, the trust document clearly defines that your successor trustee should handle your
affairs.

Disadvantages of Living Trusts
It does cost money to have a livingtrust document prepared for you,
and transferring the assets into the
trust’s name may involve some fees.
If you don’t have that many assets
and your estate is relatively small, it
may not be worth the cost of setting
up a living trust. You have to decide
whether paying these costs now
rather than your estate paying probate costs later is worth it.
n No Protection From Creditors. A
revocable living trust offers no asset
protection. In some states transferring your property to an irrevocable living trust can protect it from
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creditors. There are limitations on
the protection, but this may be an
advantage.
n No Statutory Fee Limitations. In
many cases, depending on each
state, there’s a statutory fee limit that
cannot be exceeded in the probate
process. That fee limitation doesn’t
exist with a trust.

Is the Living Trust a Will Substitute?
As I mentioned in the prior article,
establishing a living trust doesn’t obviate the need for a will. If you have
some assets that aren’t in the living
trust’s name, the will dictates what
happens to these assets. If you have
minor children, the will is the document in which a guardian is designated. The will is also the document
in which you name the executor
or personal representative of your
estate.
Retirement Accounts
It’s also important to realize that neither your will nor your living trust
will determine to whom your indi-

vidual retirement account will be
paid. You must name a beneficiary
for each IRA and other retirement
plans you own. In fact, we recommend you also name contingent
beneficiaries.

Life Insurance
Life insurance planning is often
handled with irrevocable trusts to
move the insurance death benefit
out of the taxable estate. Note that
these beneficiary destinations will
take precedent over the will, as they
would for a retirement account.
Use an Estate-Planning Lawyer
Before you act, consult an estate-planning lawyer to help you determine
whether a living trust makes sense
for you. As with investments, each
case is different and no estate-planning solution fits all.
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